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But I don’t defend debtors and I don’t collect from the
dead. Do “Judgment Enforcement” Issues Affect Me?
▪ Planning in anticipation of death, incapacity, and transferring wealth to the next
generation.
▪ Advising clients in the process of administering property held in a fiduciary
capacity (i.e., decedent’s estates, trusts, conservatorships, and guardianships).
▪ But also:
▪ Running a business.
▪ Investing in a business.
▪ Engaging in daily life.
▪ Taking care of someone else.
▪ Handling ordinary civil and family law litigation.
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Background
▪ The phrase “Creditors’ Rights” refers to the legal means and procedures by which
money or property is collected to satisfy debt or judgment.
▪ “Debt” is something, typically money, that is owed or due to another, and is incurred
generally and regularly on a daily basis.
▪ CONSUMERS
▪ Credit cards, mortgages, student loans…
▪ Voluntary – retail transaction for food, clothing, shelter, education, insurance
▪ Involuntary – accidents, medical, taxes, family obligations (dependents, spouses, etc.)

▪ NON-CONSUMER (BUSINESS/COMMERCIAL)
▪ Business transactions
▪ Investors
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Complicating Factors
▪ Secured Debts
▪ Non-money obligations
▪ Taxes
▪ Federal obligations
▪ Other priority obligations (spousal support (alimony), child support, etc.)
▪ Consumer Rights
▪ Student loans
▪ Regulated industries
▪ Changes in the law
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Overview of Debt Collection (Pre-Lawsuit)
▪ Secured Debt Collection (foreclosure)
▪ Non-judicial versus judicial
▪ Recourse versus non-recourse

▪ Unsecured Debt Collection
▪ Regular invoicing and written demands for payment; “Dunning” letters (from the verb
"dun," meaning to "make persistent demands upon another for payment of a debt")
▪ Heavily regulated at state and federal levels
▪ Differences between CONSUMER versus NON-CONSUMER debt collection practices

▪ Result is either collection, or not…
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Overview of Civil Remedies for Debt Collection
▪ Lawsuit (civil)
▪ Formal action filed in a court of competent subject matter jurisdiction, with personal jurisdiction over the
debtor-defendant, seeking to validate the debt and convert it to an enforceable judgment

▪ Pre-Judgment (attachment)
▪ Pre-judgment remedies enable creditors to preserve the value of potential judgments after a lawsuit is
filed but before it has been concluded by preventing a debt from transferring, encumbering, dissipating, or
concealing assets which would otherwise be available to satisfy a later judgment. The attachment remedy
allows certain types of creditors holding fixed or ascertainable unsecured non-consumer claims, or claims
secured only by personal property, to create judicial liens encumbering a debtor's property.
▪ Resulting judgment and execution relates back in time to the date of the creation of an attachment lien.
▪ California's Attachment Law. See Code of Civ. Proc. §§481.010-493.060.

▪ Judgment
▪ The final judicial decision defining the rights and obligations as between the creditor and debtor.
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Judgment Enforcement (California)
▪ California's Enforcement of Judgments Law (EJL) is Title 9, Part 2 of the Code
of Civil Procedure, enacted at Code of Civ. Proc. §§680.010-724.260.
▪ See Code of Civ. Proc. §680.010 ("This title shall be known and may be cited as the
Enforcement of Judgments Law.").

▪ A "judgment" is a decree or decision of a court or judge. See Code of Civ. Proc.
680.230.
▪ "Money judgment" means that part of a judgment that "requires the payment of
money." Code of Civ. Proc. §680.270.
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What is the “Goal” of Judgment Enforcement?
▪ The goal is payment, i.e., collecting the debt or amount owed.
▪ Unsecured creditors, with rare exception, are not permitted self-help remedies.
▪ There is no longer any “debtor’s prison.”
▪ Judgment is simply the means to the end, and judgment enforcement is the process of
doing so.
▪ Warning -- the state and federal governments often use different rules.

▪ Satisfaction of Judgment – the creditor obligated to extinguish the judgment
through formal process (usually an affidavit filed with the court which entered
judgment, i.e., "Satisfaction") when a money judgment is paid.
▪ Interest, costs, attorneys’ fees, etc.
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Judgment Enforcement - Definitions
▪ WHO IS INVOLVED:
▪ “Judgment Creditor" means the person in whose favor a judgment is rendered
or, if there is an assignee of record, means the assignee of record. Code of Civ.
Proc. §680.240
▪ “Judgment Debtor” means the person against whom a judgment is rendered.
Code of Civ. Proc. §680.250
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Judgment Enforcement - Definitions
▪ WHAT IS INVOLVED:
▪ "Except as otherwise provided by law, all property of the judgment debtor is
subject to enforcement of a money judgment." Code of Civ. Proc. §695.010(a).
▪ However, certain types of property are not subject to execution:
▪ Alcoholic beverage license
▪ Interests in a partnership or membership in an LLC
▪ Franchises granted by public entities
▪ Assets held in trust, conservatorship, etc.

▪ Rather than being subject to execution, other legal procedures are available to the
judgment creditor to obtain appropriate relief and apply some or all of the judgment
debtor’s interest or property towards satisfaction of the judgment, i.e., charging
order(s), appointment of receiver, etc.
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Judgment Enforcement - Procedures
▪ WHAT IS DONE:
▪ "Execution" is the process by which money judgments are enforced. Code of
Civ. Proc. §699.010.
▪ Generally, the execution process provides for the "levy" (seizure) of assets by
delivery of Writ of Execution by court-appointed levying officers, whether in the
hands of a judgment debtor or someone else, and for selling or disposing of the
same, so as to apply the money or proceeds towards payment and satisfaction
of the balance due on the judgment. See Code of Civ. Proc. §§699.010701.830.
▪ "Except as otherwise provided by law, all property that is subject to
enforcement of a money judgment pursuant to [Code of Civ. §695.010, above]
is subject to levy under a writ of execution to satisfy a money judgment." Code
of Civ. Proc. §699.710.
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Judgment Enforcement - Procedures
▪ HOW IS IT DONE:
▪ Obtain and record judicial liens
▪ Abstract of Judgment

▪ Levy under Writ of Execution
▪ Garnishment

▪ Examination under oath [i.e., Order to Appear for Examination to aid in
enforcement of judgment (“ORAP”)]
▪ Turnover orders, charging orders, and assignment orders
▪ Receivers
▪ Written discovery
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Judgment Enforcement - Procedures
▪ Special Judgment Enforcement Procedures:

▪ Revocable trusts:

▪ interest of a judgment debtor-beneficiary in a trust may be subject to enforcement of a money judgment
through the procedures set forth in Code of Civ. Proc. §709.010.
▪ Direct levy (seizure) under Writ of Execution of assets in trust is prohibited. Instead, the beneficial
interest of the judgment debtor in a trust may be subject to enforcement of judgment pursuant only by
way of a petition to the court. The judgment debtor's interest in the trust may be applied to the
satisfaction of the money judgment by such means as the court, in its discretion, determines are proper,
including but not limited to imposition of a lien on or sale of the judgment debtor’s interest, collection of
trust income, and liquidation and transfer of trust property by the trustee.

▪ Conservatorship estates:

▪ "Property in a...conservatorship estate" is not subject to execution. Code of Civ. Proc. §699.720(b)(10).
Instead, the creditor must file a petition directly with the court in which the proceedings are pending,
requesting an order compelling the Conservator of the Estate to pay the debt. Code of Civ. Proc.
§709.030. See Neiman Marcus v. Tait (1995) 33 Cal.App.4th 271.
▪ The "petition" method is generally set forth in Prob. Code §§1400 et seq. and specifically detailed in the
provisions of Prob. Code §§2400 et seq.
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Fraudulent Transfers
▪ The Law of Fraudulent Transfers (a.k.a. Fraudulent Conveyances, etc.)
Various common law and statutory rules to set aside transactions or transfers of assets. The
goal is to prevent debtors from giving away their assets before creditors can get to them, or to
unfairly deprive creditors of an effective remedy under circumstances where the debtors still
enjoy the benefits of ownership, possession, or control of those assets. There are 2 ‘flavors’:
▪ Actual – intent to evade, defraud, or harm a known or reasonably ascertainable creditor.

▪ Direct proof does not usually exist; usual proved by circumstantial evidence (“Badges of Fraud”).
▪ To/from insiders/family members, retention of control after transfer, knowledge of creditor, extent of the
assets transferred (some or all of the debtor’s assets), secrecy and concealment, etc.

▪ Constructive (Constructively Fraudulent) – does NOT require proof of specific intent.

▪ The economics of the transaction determine that the debtor is left insolvent (unable to satisfy creditor
obligations) and did not receive reasonably equivalent value in return.

▪ Effective 2016 – California’s “Uniform Voidable Transactions Act” enacted at Civ.
Code §§3439 et seq.
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Fraudulent Transfers
▪ The scope of California’s Uniform Voidable Transactions Act is broad.
▪ As provided in Civ. Code §3439.01:
▪ “Asset” means property of a debtor.
▪ “Claim” means a right to payment, whether or not the right is reduced to judgment,
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed,
legal, equitable, secured, or unsecured.
▪ “Property” means anything that may be the subject of ownership.
▪ “Transfer” means every mode, direct or indirect, absolute or conditional, voluntary or
involuntary, of disposing of or parting with an asset or an interest in an asset, and
includes payment of money, release, lease, license, and creation of a lien or other
encumbrance.
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Fraudulent Transfers
▪ This is not just a California matter - every state has similar laws.
▪ And, of course, there is also federal law, i.e., bankruptcy.
▪ United States Bankruptcy Code, 11 U.S.C. §548.
▪ In bankruptcy proceedings, a trustee is appointed to administer the debtor’s estate in a
fair and orderly manner.
▪ The bankruptcy ‘estate’ is comprised of those assets of the debtor in which creditors
have or should have an interest.
▪ The bankruptcy trustee is given the power to set aside (“avoid”) certain transfers of the
debtor’s assets out of the estate that occurred before the initiation of the bankruptcy and
that unfairly placed assets beyond the creditor’s reach, including both actual and
constructively fraudulent transfers.
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Ethical Issue
▪ California Rules of Professional Conduct [CPRC] Rule 8.4:
It is professional misconduct for a lawyer to:
(c)
engage in conduct involving dishonesty, fraud, deceit, or reckless or
intentional misrepresentation.
(d)

engage in conduct that is prejudicial to the administration of justice.

▪ CPRC Rule 1.2.1:
(a)
A lawyer shall not counsel a client to engage, or assist a client in conduct
that the lawyer knows is criminal, fraudulent, or a violation of any law, rule, or ruling of a
tribunal.
(b)
Notwithstanding paragraph (a), a lawyer may: (1) discuss the legal
consequences of any proposed course of conduct with a client; and (2) counsel or assist a
client to make a good faith effort to determine the validity, scope, meaning, or application of a
law, rule, or ruling of a tribunal.
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Ethical Issue
▪ A California attorney may neither suggest to a client that a fraudulent
transfer would be a good thing, nor assist the client with that fraudulent
transfer.

▪ Comment [2] to CPRC Rule 1.2.1
▪ The rules apply even if the client is already engaged in the process of making a
fraudulent transfer before seeking legal advice from the attorney.

▪ Although the CPRC is newly-amended (2018), this standard is not.
▪ Townsend v. State Bar (1948) 32 Cal.2d 592
▪ California attorney was suspended for 3 years for advising client to transfer assets
to mother to avoid the collection of a debt.
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Other Concerns
▪ What is the worst that can happen? The transfer is merely avoided (set aside), right?
▪ Making a fraudulent transfer in California is a crime. See Pen. Code §§154, 155 & 531.
▪ Loss of Attorney-Client Communication Privilege
▪ “Crime-Fraud Exception” - Evid. Code §956

▪ There is no attorney-client communication privilege “if the services of the lawyer were sought or
obtained to enable or aid anyone to commit or plan to commit a crime or a fraud.” General
Dynamics Corp. v. Superior Court (1994) 7 Cal.4th 1164, 1191.
▪ Important to note is that “it is the intent of the client upon which attention must be focused and
not that of the lawyers.” State Farm Fire & Casualty Co. v. Superior Court (1997) 54 Cal.App.4th
625, 645.

▪ Same under federal law. Clarke v. United States (1933) 289 U.S. 1, 15 (a client who
consults with an attorney for advice in the commission of a fraud is not privileged under the
attorney-client communications privilege).
▪ Hence, an attorney may be compelled to obtain confidential communications between
debtors and their attorneys that would ordinarily be privileged.
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Trust and Estate Practitioners
▪ Estate planning techniques traditionally used by experienced practitioners that
are not, solely in and of themselves, improper or illegal:
▪ Planning for death and incapacity.
▪ Releases, disclaimers, and exercises of powers.
▪ Creating structures to hold assets and receive income in tax-advantage manner.
▪ Creating business entities in debtor-friendly jurisdictions.
▪ Planning for contingencies in the event of economic decline or other failure.
▪ Planning for business succession.
▪ Appointing fiduciaries to hold assets for privacy protection.
▪ Converting assets not exempt from the enforcement of judgment to those that are exempt.
▪ Transferring assets to other jurisdictions for convenience, ease of administration, reduction in tax
obligations, etc.
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Crossing the Line
▪ In re Cutuli (2013) 2013 Bankr.LEXIS 3843, 2013 WL 5236711
▪ Dispute arose from partners end of their business relationship (a Napa Valley, California
winery). Litigation ensued, and one partner obtained a $6 million dollar judgment against
the other.
▪ After substantial efforts were undertaken to evade the judgment by the judgment debtor
and her fiancé (thereafter her spouse).
▪ Eventually the judgment debtor and her spouse relocated to Florida and filed for
bankruptcy protection.
▪ Although it was the clients that intended to hinder judgment enforcement, the various
courts involved in these proceedings after entry of the state court judgment identified
that the aggressive steps taken to evade satisfaction of the judgment were undertaken
with the assistance of attorneys.
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Crossing the Line
▪ In re Cutuli – what happened?
▪ Although this was a U.S. Bankruptcy Court decision, it reviewed the underlying judgment as
well as the extensive post-judgment proceedings that took place in the California courts.
▪ The bankruptcy judge noted that the California courts made extensive factual findings that the
debtor and others, including her spouse, were engaged in a “far-reaching scheme to defraud
creditors including findings of ‘actual’ or ‘intentional’ as well as ‘constructive’ fraud.
▪ They hired attorneys who assisted in transactions that appeared to be aggressive estate and financial
planning transactions. This involved transactions such as transferring valuable assets for nominal
amounts, encumbering valuable property with mortgages that were beyond the Debtors’ ability to repay,
hiding assets in shell entities formed in debtor friendly jurisdictions, putting money offshore, gifting
valuable property without consideration, etc.
▪ They hired a law firm that marketed itself as asset protection experts. Those lawyers recommended the
formation of Wyoming LLC’s as well as offshore bank accounts in the Isle of Man.
▪ Interestingly, the Debtors were already in the process of seeking offshore bank accounts and forming
shell entities in debtor-friendly environments when they decided to engage these lawyers.
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Crossing the Line
▪ In re Cutuli – what happened?
▪ The issue was brought to a head by the bankruptcy trustee’s subpoena duces tecum to the
attorneys that asked for production of records including communications between the debtor
and her attorneys. The attorneys objected and claimed, among other things, the protections
of the attorney-client communication privilege. Redacted information was provided to the
bankruptcy judge in order to determine whether the privilege should apply to prohibit
production of records requested in the subpoena, for which the judge noted:
“Electronic communications located at the direction of the bankruptcy trustee included emails between
[DEBTORS and LAW FIRM] purporting to relate to ‘offshore info’ and ‘information on the WY LLC in
regards (sic) to asset protection.’ Other emails request contact information for other attorneys in other
states. Additionally, the unredacted portions of documents submitted by [LAW FIRM] in their opposition
reference ‘investments,’ ‘funding,’ ‘trusts,’ a ‘portfolio,’ various ‘assignments,’ ‘Acts’ and numerous
entries that the Court believes relate to the management of assets and perhaps the creation of one or
more LLCs or other corporate structures.”

▪ The attorneys lost and production of the records was compelled.
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Crossing the Line
▪ In re Cutuli – lessons learned:

(quotes from last page of decision)

▪ Federal law applied but the judge relied upon underlying California trial court rulings.
▪ “Whether [LAW FIRM] was aware of the reasons the [DEBTORS] used their services is
not relevant to the application of the crime-fraud exception and this Court makes no
finding on that issue. The fact that [LAW FIRM’s] services were used during (and
prior to) a scheme involving the commission of multiple acts of fraud related to
the information obtained through said services is sufficient. Therefore, the Court
overrules [LAW FIRM’s] objections to the subpoena under the crime-fraud exception to
the attorney-client privilege.”
▪ “Bankruptcy courts have held that merely raising an inference that transfers may
have been fraudulent is sufficient to invoke the crime-fraud exception to the
attorney-client privilege.”
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Disciplinary Matters
▪ Matter of Morris (2013) 2013 Calif.Op.LEXIS 17, 2013 WL 6598701
▪ Decision of the Review Department of the State Bar Court. After learning about a default judgment
entered against his client, a California corporation, the attorney created promissory note and
recorded a deed of trust against the corporation’s only asset to secure his past and future attorney
fees and also recorded a second deed of trust on behalf of the corporation’s sole shareholder to
secure alleged unpaid loans despite never confirming the validity of the purported obligations.
▪ In a lawsuit brought by the judgment creditor, the trial court ruled that both deeds of trust were
voidable as fraudulent conveyances because they were created to encumber the property to hinder
and delay the collection of the default judgment. The trial court found that the facts and
circumstances put the attorney on notice that the shareholder was acting to deliberately evade
paying the judgment. In affirming the trial court, the Court of Appeal observed that this case
presented the “paradigm illustration of a fraudulent conveyance.”
▪ The problem was, primarily, the client’s intent rather than the attorney’s intent. But the State
Bar charged the attorney with committing acts involving moral turpitude by abusing the legal system
to assist his client in hindering and delaying a creditor's collection of its judgment.
▪ Result -- one (1) year suspension, additional one (1) year probation, and costs.
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Similar Issues with Lawyers Assisting Clients
▪ Coppock v. State Bar (1988) 44 Cal.3d 665
▪ California attorney suspended for 90 days permitting his attorney-client trust account to be used by
a client to conceal funds from the client’s creditors.
▪ Chen v. Berenjian (2019) 33 Cal.App.5th 811
▪ A fraudulent transfer claim was accomplished when the transferee levied on the debtor's property
after a sham lawsuit and a collusive judgment, was not subject to the absolute litigation privilege
(Civ. Code §47(b)) because the gravamen of the action was not a communicative act but was the
transferee's physical taking of the debtor's property.
▪ Aghaian v. Minassian (2020) 59 Cal.App.5th 447
▪ Reversed trial court’s sustaining of the defendants’ demurrers to causes of action for fraudulent
transfer and aiding and abetting a fraudulent transfer accomplished by, not a communicative act,
but rather levy under writ of execution arising from a collusive judgment taken on a sham lawsuit.
The definition of "transfer" is broad enough to include transfers of assets by means of executing on
a judgment obtained by fraud or collusion.
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CONCLUSION
▪ Property cannot be the subject of a fraudulent transfer to the extent
that it is generally exempt under applicable law. Consequently, it is
not improper to engage in legitimate planning that, among other
things, converts nonexempt assets into exempt assets.
▪ However, greed is a powerful, natural human desire that causes
one to act to preserve value, income, and property. The law of
fraudulent transfers is designed for the protection of creditors of
persons who make such transfers with either an intent to hinder or
evade the creditors or when doing so is constructively fraudulent.
▪ So…
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CONCLUSION
▪ The client’s temptation may infect the practitioner, who must be
wary of “crossing the line” and assisting in a crime or fraud.
▪ Doing so can risk disciplinary action, and the evidentiary privileges
otherwise generally afforded to attorneys will not shelter
communications where the attorney is assisting in those efforts.
▪ And, as seen, this may be the result even when the attorney
does not have a subjective intent to engage in crime or fraud.
▪ Trust & Estate practitioners should be aware of these limitations
and, possibly, adjust their procedures accordingly.
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