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Under what circumstances may a court enter an order bringing a conservatee's
pre-existing, revocable trust under 'court supervision'?
A.

Background.

In California, a probate conservatorship ("conservatorshi p
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is a court-

supervised proceeding wherein a probate judge appoints a responsible person or
organization (" conservator to care for another adult person (" conservatee
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)

is not able to care for his or her self ("conservatorshi p of the person
or her own finances (" conservatorship of the estate
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who

or manage his

But the conservatee may be

involved with a trust that contains some or all of the conservatee' s property, pays
money or distributes other property to the conservatee, or gives the conservatee or
any other person a power to designate who receives trust property (a power of
appointment).
It is the conservator's responsibility to protect all trusts that concern the
conservatee, but, under trust law, it is the trustee's responsibility to hold, manage,
and administer the assets held in that t rust. The phrase 'court supervision' or

'court supervision under the Probate Code' refers to the authority of the court
to require prior court approval or subsequent confirmation of the actions of a
trustee as the court would require of the actions of a conservator ( or
guardian) of the estate. See Rules of Ct. Rule 7.903.
Court supervision is a requirement only of certain trusts created by or funded
by court order. Rules of Ct. Rule 7.903. See LASC Local Rules 4.115-4.118.
Nevertheless, either upon the application of an interested person or sua sponte, the
court may bringing a conservatee's pre-existing revocable trust under continuing
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court supervision, so long as a conservatorship proceeding is pending. Such trust
assets are not encompassed by the statutory phrase "conservatee's estate." Yet such
trust assets are part of the estate or property of the conservatee, over which the
Court has supervision, and therefore no separate trust petition is required.
However, local practice or rule may require the opening of a separate trust
proceeding under a new case number.
B.

California Trust Law Principles.
1.

General Court Jurisdiction.

California's Trust Law provides generally that trustees and beneficiaries of
trusts with their principal place of administration in the State of California are
subject to the jurisdiction of California's courts. See Probate Code §§17000 et seq.,
17200 et seq. & 17200(a). Pursuant thereto, the court has general jurisdiction over
the internal affairs of trusts and other proceedings involving trusts and trustees.
2.

Court Supervisory Powers.

In accordance with the comprehensive grant of jurisdiction, the court is given
the broad power and responsibility to supervise and protect the administration of
trusts within its jurisdiction. Donahue v. Donahue (2010) 182 Cal.App.4th 259, 270;
Schwartz v. Labow (2008) 164 Cal.App.4th 417, 427; Estate of Hammer(l 993) 19

Cal.App.4th 1621, 1634.
The court's power of supervision over trusts is not limited to express
statutory powers, but also includes inherent equitable power to take any and all
reasonable and appropriate remedial action( s) as may be required under the
circumstances. See Edwards v. Edwards (1998) 61 Cal.App.4th 599, 604 (California
trust law provides that" a court can intervene to prevent or rectify abuses of a
trustee's powers."); Estate of Heggstad (1993) 16 Cal.App.4th 943,951 (the court
has the "inherent power to decide all incidental issues necessary to carry out its
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express powers to supervise the administration of the trust."); Schwartz v. La bow,
supra, 164 Cal.App.4th at 427-428 (the court's power to remove a trustee
necessarily provides it with the lesser powers of suspension of a trustee and
continuing court supervision) .
Once a trust has been brought to the Court, the court may impose continuing
court supervision, sua sponte, over the trust, if it believes such action is necessary to
protect the interests of the beneficiary(ies) or the trustee(s). See Prob. Code
§§17202 and 17206.
However, the nature of the equitable relief to be utilized by the court to
provide such protections is left open to the court's broad discretion. Evangelho v.
Presoto (1998) 67 Cal.App.4th 615.
3.

Invocation of Court Supervisory Power.

Trustees generally have the right to administer the trust free of judicial
intervention. Probate Code §17209. Hence, the court does not have the general
power, sua sponte, to reach out and assert jurisdiction and supervision over a trust
that is not already before it.
Rather, a trust proceeding must generally be initiated by a trustee or
beneficiary, pursuant to Probate Code §§17200 et seq., before the court's
supervisory power is invoked. The filing of a verified petition concerning the
internal affairs of the t rust is sufficient to initiate the proceeding. Esslinger v.
Cummins (2006) 144 Cal.App.4th 517, 523; Schwartz v. Labow, supra, 164

Cal.App.4th at 428.
Importantly, if the court has taken or obtained jurisdiction over one aspect of
an interested person's claim with respect to a trust, then the court may determine
almost all matters which relate to the administration of that trust. See Probate Code
§17206.
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4.

Restrictions and Concerns.

Similar to all court proceedings, in law and equity, standing (and other
applicable doctrines) are requirements for bringing a petition for relief under
Probate Code §172 00.
Further, note that a fundamental principle of jurisprudence is the provision of
due process of law, which generally requires notice and a reasonable opportunity to
respond. Thus, where an application for court supervision comes from the court, sua
sponte, some reasonable advance notice of the court's intended ruling must be

provided to the trustees and beneficiaries along with an opportunity to object.
Failure to provide some advance notice of the Court's intended ruling generally
deprives the trustees and beneficiaries of due process. See Estate ofJenanyan (1982)
31 Cal.3d 703, 708.
C.

California Conservatorship Principles.
1.

Court Regulation and Control.

A "conservator is subject to the regulation and control of the court in the

performance of the duties of the office." Probate Code §2102.
2.

Conservatorship Estate.

The "estate" of a conservatee is comprised of the conservatee's personal
property, wherever located, and real property located within the State of California.
Probate Code §§2400(b) & 2600(b).
The conservator of the estate has the duty to manage and control that estate.
Probate Code §2401. The estate is to be used "as necessary" for the "comfortable
and suitable" support, maintenance, and education of the conservatee, and any
dependents, and may be so used without prior court order as long as the
expenditures are reasonable. See Probate Code §2420.
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3.

Interrelatio nship Between Conservator, Conservatorship
Estate, and Any Property of the Conservatee Which is Held or
Managed by Other Person(s).

The statutorily-defined phrase "conservat orship estate" may not be the same
thing as the 'estate or property of a conservatee, ' and, therefore, a conservatee may
own or have a legal or beneficial interest in property or other assets which are not
includable in the conservators hip estate and managed by the conservator. For
example:
i.

Community Property Mana~ed by a Spouse or
Domestic Partner.

The conservator has a duty to supervise the managemen t of the community
property of the conservatee and his or her spouse (or domestic partner) if the
spouse or domestic partner is managing that community property. In that situation,
the conservator must "keep reasonably informed concerning the managemen t and
control, including the disposition, of the community property." Probate Code
§305 7(b ). If the conservator suspects that the rights of the conservatee are being
prejudiced, the conservator may bring an action to enforce the duties owed by the
spouse or domestic partner to the conservatee. Probate Code §3057(b).
ii.

Out-of-State Real Property.

Although out-of-state real property is excluded from being part of the
"conservato rship estate," a conservator must use ordinary care and diligence to
determine whether the conservatee owns real property outside of the State of
California and to preserve and protect that property. See Probate Code §§2400(b),
2401.1 & 2600(b). Although the conservator has no duty to obtain a formal
appraisal of such out-of-state real property, the conservator must report its'
existence on an informationa l schedule included in an inventory and appraisal,
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provide a good faith estimate of its value, state what action has been or should be
taken to preserve the property, and recommend whether or not an ancillary
proceeding is necessary to protect and preserve the property. See Probate Code
§§1063(h) & 2401.1.
iii.

Conservatee's Pre-Existing Revocable Trust.

The crux of this discussion is on assets transferred to or held in a
conservatee ' s pre-existing revocable trust.
Much the same as with the above-descr ibed community property interests
managed by a spouse or domestic partner, or out-of-state real property, assets held
in a conservatee 's pre-existing revocable trust are not deemed to be part of the
estate of a conservatee. E.g., Poag v. Winston (1987) 19 5 Cal.App.3d 1161, 117 61177 (a claim asserted against the conservator estate is not a claim to the assets of a
conservatee 's revocable trust). In such a case, the trustee is the person in control of
the assets transferred to or held by the trust, not the trustor, and the trust assets are
not part of the inventory and appraisal process.
In other words, such trust assets are part of the estate or property of the conservatee,
but are not encompassed by the statutory phrase "conservatee's estate."
But the appointmen t of a conservator of the person or estate vacates any
office of trustee held by the conservatee. Probate Code §15643(e). For
conservators hip proceeding, this means that the position of trustee of a
conservatee 's pre-existing revocable trust may be either: (i) vacant; or (ii) occupied
by a successor trustee. That may be problematic.
Further, a revocable trust is generally recognized as simply a probate
avoidance device, for which the trustor retains, essentially, complete ownership of
the property transferred to or held by the trustee of the trust. A trustor with the
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power to revoke the trust "effectively retains full ownership and control over any
property transferre d to that trust." Arluk Medical Center Industrial Group, Inc. v.
Dobler (2004) 116 Cal.App.4th 1324, 1331-133 2. 1 Hence, property transferre d to or
held in a trustor's revocable trust is deemed to be the property of the trustor. Zanelli

v. McGrath (2008) 166 Cal.App.4th 615, 633. Consequently, assets of a conservat ee's
revocable trust estate are considere d to be part of the assets of the larger estate or
property of the conservat ee and, further, the trustee of that trust "is a person in
control of property in the conservat orship estate and must therefore account for
[his or her] actions with respect to Trust property." Johnson v. Kotyck (1999) 76
Cal.App.4th 83, 89. 2
Correspondingly, the conservat or of the estate is required ("must") secure the
conservat ee's estate planning records, including trusts, and communic ate as
necessary and appropria te with the "trustee of any trust of which the conservat ee is
a beneficiary." Rules of Ct. Rule 7.1059(b).
A primary purpose of a conservat orship is to provide a legally competen t

person to act for the benefit of the conservat ee and the conservat ee's property, in
1.
This case is commonly referred to as the "Dobler II" ruling, customaril y cited
for its holding in the context of the field of creditor rights that, while a lawsuit is pending
against a decedent's estate, the trustee's duty to preserve assets in a decedent's formerly
revocable trust is merely to refrain from engaging in affirmative misconduc t designed to
defeat the creditor's reasonable expectation for a recovery from trust assets. This is to be
contrasted with an earlier appeal in the same case, the so-called "Dobler I" ruling, Dobler v.
Arluk Medical Center Industrial Group, Inc. (2001) 89 Cal.App.4th 530, commonly cited for
the propositio ns that: (i) a decedent's assets held in a revocable trust are only secondaril y
liable to the decedent's creditors, not primarily liable, as per Probate Code §§19000 et seq.
and 19001(a); (ii) it is the burden of the creditor to demonstra te the necessary showing of
inadequacy of any probate estate; and (iii) if there is no proceeding to administer a
decedent's estate, then the decedent's creditors may pursue their claims against a decedent
by taking action against the decedent's distributee s.
2.
The Court of Appeal's opinion in Johnson v. Kotyck confusingly uses the
phrase "conservat orship estate," but does so in the context of referencing the larger
description of property or estate of the conservate e which is being managed by someone
other than the conservato r.
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conformity with applicable fiduciary standards and under the court's guidance.
Under court supervision and scrutiny, a conservator is vested with control of
conservatee 's assets and has the power to make decisions on behalf and for the
benefit of the conservatee. This includes exercising, pursuant to the power of
substituted judgment (pursuant to Probate Code §§2580 et seq.), the legal rights a
conservatee had as a trustor of his or her own trust. Therefore, the court's
supervisory power over conservators hip estates extends to the conservatee 's
revocable trust. Brown v. Labow (2007) 157 Cal.App.4th 795, 815-816. This permits
the court to impose continuing court supervision over the conservatee 's existing
revocable so long as a conservators hip proceeding is pending.
D.

CONCLUSION.

Both Poag v. Wilson and Johnson v. Kotyck have been construed, limited,
and/ or criticized by later rulings. Clarity and uniformity in the law would be greatly
appreciated.
Nevertheless, the court may impose continuing court supervision over
conservatee 's pre-existing revocable trust (i.e., 'bring the trust under judicial
supervision' ), either upon the application of an interested person or sua sponte, so
long as a conservator ship proceeding is pending. Such trust assets are not
encompasse d by the statutory phrase "conservatee 's estate." Yet they are part of the
estate or property of the conservatee, over which the Court has supervision, and
therefore no separate trust petition is required.
NOTE: Local practice or rule may require the opening of a separate trust court
proceeding under a new case number.
EXAMPLE: See LASC Local Form PRO-044
[note citation to superseded local court rule on bottom ofform).
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