ADAM L. STRELTZER

Attorney at Law

1875 Century Park East, Suite 700
Los Angeles, California 90067

Telephone: (424) 652-8010
Facsimile: (424) 652-2296

adam@streltzer.com
www.streltzer.com

Creditor Rights
During

Trust Administration

(February 16, 2012)



Creditor Rights
During
Trust Administration

Table of Contents

REVIEW OF RELEVANT ESTATE PLANNING PRINCIPLES.. . .. ....... ... -1-

A. Willsand Probate. ......... .. i e -1-

B. TrUSES. o e e e -1-

1. Natureof a Trust.. . ...t e e e e -1-

2. CreationofaTrust. ....... ... i i i -2-

3. Revocable versus Irrevocable.. .. ......... ... . i -2-

Il. THE ONE (1) YEAR STATUTE OF LIMITATIONS. . . . ..ot e -3-

A. One (1) Year Limitations Period is the Most Critical Issue for Creditors.. .. ... -3-
B. Application of the One (1) Year Limitations Period to Nonprobate

Administration. . . ... .. e -4-

C. Related Limitations Period. . ........ ... .. i -4-

D. Limited Exceptions to One (1) Year Statute. ............. ... ... ........ -5-

1. Tolling Pursuant to Statute (i.e., Creditor Claims). ................. -5-

2. Equitable Estoppel. ... -5-

E. Enforcement of Judgments Law Generally Not Applicable After Death.. ... .. -5-

F. Secured Creditors. . ... e -6-

Il. CREDITOR RIGHTS - DISCUSSION OF RIGHTS OF SETTLOR'S CREDITORS DURING

POSTMORTEM TRUST ADMINISTRATION.. . ..ottt e e et -6-
A. Creditor Issues Depending Upon Revocability of Trust. ................... -6-
1. Irrevocable Trust. . . ... -6-
2. Revocable Trust.. ...t e e -7-
(a) Property in Revocable Trust Subject to Claims of Decedent's
Creditors AfterDeath........ ... ... . i i, -7-
(b) Publicpolicy:.... ... -7-
(c) Is a Probate Proceeding Required in Order to Determine
"lnadequacy .. . . e e -7-
(d) Creditor "Standards of Practice" During Trust Administration.. -9-
B. Creditor Issues During Trust Administration............................ -10-
1. The Trustee Does Not Have a Duty to Administer the Trust for the
Benefit of the Deceased Settlor's Creditors. .. ................... -10-
2. Payment of Debts and Creditor Claims.......................... -10-

(a) The Trustee Must Pay Claims in the Course of Administration. -10-

ADAM L. STRELTZER, Attorney at Law www.streltzer.com



3. Optional Trust Claims Procedure.. . ......... ..., -11-

(a) General Description. .. ...t e -11-
(b) Procedures. ... -11-
(c) Benefits and Disadvantages.. .. ........coiiiiinnnn.. -12-
(d) Omitted Creditors.. . ..o et e e -12-
(e) Impact of Early Distributions if Optional Trust Creditor

Claim Procedures Undertaken........................... -12-

4, Personal Liability of Distributees If No Probate Administration and

No Trust Claims Procedure Initiated. .. ......................... -13-

V. CREDITOR RIGHTS - DISCUSSION OF RIGHTS OF CREDITORS OF TRUST BENEFICIARY. .-13-

A. Property of a Judgment Debtor Subject to Enforcement of Money
JUDEMENt. .. e e e e e -13-
1. All Property Available to Judgment Creditor. .................... -13-
2. Beneficial Interest of a Judgment Debtorina Trust................ -14-
B. Spendthrift Provisions, a.k.a. "anti-alienation" or "restraint upon transfer
of the beneficiaries' interest".. . ... ... ... .. . . -14-
1. Creditor's Rights as to Trust Property Subject to Assignment........ -14-
2. Effect of Trustee Discretion. ........... ... . ... -14-
3. Spendthrift Restrictions. ... i e -15-
(a) Generally Respected and Enforced Under California Law..... -15-
(b) Statutory Exceptions. ... -15-
(c) Exception for Self-Settled Trusts.. . ...................... -15-
(d) Enforcement Despite Spendthrift Clause.................. -16-
C. ProcedUres. . ..o e -18-
1. Petition under Code of Civ. Proc. §709.010. ..................... -18-
2. Remediesand Effects... ........ ... i -18-

ADAM L. STRELTZER, Attorney at Law www.streltzer.com



	I. REVIEW OF RELEVANT ESTATE PLANNING PRINCIPLES
	A. Wills and Probate
	B. Trusts
	1. Nature of a Trust
	2. Creation of a Trust
	3. Revocable versus Irrevocable


	II. THE ONE (1) YEAR STATUTE OF LIMITATIONS
	A. One (1) Year Limitations Period is the Most Critical Issue for Creditors
	B. Application of the One (1) Year Limitations Period to Nonprobate Administration
	C. Related Limitations Period
	D. Limited Exceptions to One (1) Year Statute
	1. Tolling Pursuant to Statute (i.e., Creditor Claims)
	2. Equitable Estoppel

	E. Enforcement of Judgments Law Generally Not Applicable After Death
	F. Secured Creditors

	III. CREDITOR RIGHTS - DISCUSSION OF RIGHTS OF SETTLOR'S CREDITORS DURING POSTMORTEM TRUST ADMINISTRATION
	A. Creditor Issues Depending Upon Revocability of Trust
	1. Irrevocable Trust
	2. Revocable Trust
	(a) Property in Revocable Trust Subject to Claims of Decedent's Creditors After Death
	(b) Public policy:
	(c) Is a Probate Proceeding Required in Order to Determine "Inadequacy"?
	i. The Determination of "Inadequacy"
	ii. Arguments As to Need for Probate Proceedings
	iii. Limitations Period Still Applies

	(d) Creditor "Standards of Practice" During Trust Administration
	i. If a Probate Proceeding Exists:
	ii. In the Absence of a Probate Proceeding:
	iii. Effects:



	B. Creditor Issues During Trust Administration
	1. The Trustee Does Not Have a Duty to Administer the Trust for the Benefit of the Deceased Settlor's Creditors
	2. Payment of Debts and Creditor Claims
	(a) The Trustee Must Pay Claims in the Course of Administration

	3. Optional Trust Claims Procedure
	(a) General Description
	(b) Procedures
	(c) Benefits and Disadvantages
	(d) Omitted Creditors
	(e) Impact of Early Distributions if Optional Trust Creditor Claim Procedures Undertaken

	4. Personal Liability of Distributees If No Probate Administration and No Trust Claims Procedure Initiated


	IV. CREDITOR RIGHTS - DISCUSSION OF RIGHTS OF CREDITORS OF TRUST BENEFICIARY
	A. Property of a Judgment Debtor Subject to Enforcement of Money Judgment
	1. All Property Available to Judgment Creditor
	2. Beneficial Interest of a Judgment Debtor in a Trust.

	B. Spendthrift Provisions, a.k.a. "anti-alienation" or "restraint upon transfer of the beneficiaries' interest"
	1. Creditor's Rights as to Trust Property Subject to Assignment
	2. Effect of Trustee Discretion
	3. Spendthrift Restrictions
	(a) Generally Respected and Enforced Under California Law.
	(b) Statutory Exceptions
	(c) Exception for Self-Settled Trusts
	(d) Enforcement Despite Spendthrift Clause
	i. Principal Due and Payable to a Beneficiary
	ii. Right of a General Creditor to Reach up to 25 Percent of Payments Due to a Beneficiary
	iii. Claims of Judgment Creditors to Amount in Excess of That Needed for Beneficiary's Education



	C. Procedures
	1. Petition under Code of Civ. Proc. §709.010
	2. Remedies and Effects.





